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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01131 
CASE NAME:  VW CREDIT, INC.  VS.  XAVIER BANKS 
HEARING ON APPLICATION FOR WRIT OF POSSESSION  
FILED BY:  VW CREDIT, INC. 
*TENTATIVE RULING:* 
 
Plaintiff’s application for writ of possession is granted.  Plaintiff is entitled to recover the 2019 Audi 
A7 3.0T, VIN # WAUV2AF25KN026322.  Defendant shall deliver such vehicle or pay $79,745.16 for 
redelivery or to stay delivery. 

The CMC scheduled for 1/9/2023 at 8:30 am is continued to May 3, 2023, at 8:30 am. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  PROMEDICA HEALTH SYSTEMS, INC. 
MOTION FOR SUMMARY ADJUDCATION  
FILED BY:  DEFENDANT MELISSA KATZ 
*TENTATIVE RULING:* 
 
Defendant Melissa Katz’s Motion for Summary Adjudication of the Third Cause of Action for Violation 
of Patients’ Rights under Health and Safety Code 1430(b) is moot.  Plaintiffs have dismissed the claim.  
Motion for summary adjudication of the Fourth Cause of Action for Negligent Infliction of Emotional 
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Distress is denied. 
 
Background 
 Plaintiff Genevieve Carlon brings this action for elder abuse, negligence, and violation of 
patient’s rights.  Plaintiff Lisa Carlon is the daughter and duly appointed Guardian ad Litem of Plaintiff 
Genevieve Carlon.  Plaintiff Lisa Carlon brings a claim for negligent infliction of emotional distress. 

 On January 16, 2022, 86-year-old Genevieve Carlon was admitted to the Facility located at 
1226 Rossmoor Parkway, Walnut Creek, California.  Genevieve was admitted to the Facility for 
rehabilitation following a hospitalization for a fall.  Genevieve suffered multiple falls while a resident 
at the Facility.  Plaintiffs allege Defendant failed to implement any fall interventions protocols to 
prevent these avoidable health and safety hazards at the Facility. 

 Defendant Melissa Katz is the Nursing Home Administrator for Manor Care of Walnut Creek 
CA, LLC dba ProMedica Skilled Nursing and Rehabilitation (Rossmoor) where Plaintiff Genevieve 
resided for a couple of months.    

Motion 

 Defendant Melissa Katz moves for summary adjudication because, based on undisputed facts, 
Plaintiff Genevieve Carlon, by and through her guardian ad litem, Lisa Carlon cannot establish a claim 
for violation of patient’s rights pursuant to Health and Safety Code section 1430(b) in the Third Cause 
of Action against Melissa Katz. 

 Defendant Katz also moves for summary adjudication of the Fourth Cause of Action for 
Negligent Infliction of Emotional Distress (“NIED”) on the ground Plaintiff Lisa cannot establish the 
elements of her claim, as she was not present in the room during any of her mother’s falls. 

Summary Adjudication Standard 
 “A party may move for summary adjudication as to any cause of action, affirmative defense, 
or claim for damages. (Code Civ. Proc., § 437c, subd. (f)(1).) A motion for summary adjudication “shall 
proceed in all procedural respects as a motion for summary judgment.” (§ 437c, subd. (f)(2).”(Davis v. 
Kiewit Pacific Co. (2013) 220 Cal.App.4th 358, 363.)  
 
 Summary adjudication is appropriate one or more causes of action or claims for damages is 
meritless. (CCP §437c(f)(1).) A cause of action has no merit if “[o]ne or more of the elements of the 
cause of action cannot be separately established, even if that element is separately pleaded.” (CCP 
§437c(o).) 
 
Issue 1:  Defendant Katz argues that based on the undisputed Plaintiff cannot establish a claim for 
violation of a patient’s rights under section 1430(b) against Melissa Katz 

 A claim for violation of patient’s rights under Section 1430(b) are properly brought against the 
licensee of a skilled nursing facility. (Cal. Health & Safety Code § 1430(b)(1).)  Defendant Katz moves 
for summary adjudication on the ground Plaintiff cannot establish Defendant Katz is the licensee of 
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the Facility.  (UMF Nos. 2-5.) 

 Subsequent to the filing of this motion, Plaintiff filed a dismissal as to the Third Cause of 
Action against Katz.  The motion is therefore moot. 

Issue 2: Katz argues that based on undisputed facts, Lisa cannot establish a valid claim for negligent 
infliction of emotional distress against Melissa Katz 

 Defendant Katz argues that Plaintiff Lisa will not be able to establish the elements to state a 
cause of action for negligent infliction of emotional distress.  The requirements set out in Thing v. La 
Chusa (1989) 48 Cal.3d 644 are not met.  Plaintiff must show serious emotional distress caused by 
observing the negligently inflicted injury of a third person, the plaintiff, a close relative of the injured 
person, must have been present at the injury-producing event at the time it occurs and is then aware 
that is causing injury to the victim. (Ibid. pp. 667-668.)  

 Defendant argues Plaintiff Lisa will not be able to establish the elements because she was not 
present in the room at any time Genevieve fell at the Facility.  (UMF Nos. 7-12.)  Plaintiff Lisa admits 
in the complaint that she learned of the falls when contacted by someone at the Facility.  (UMF Nos. 
13-14.)  Defendant argues that the crucial element of being present at the injury producing event is 
missing.  Therefore, Plaintiff Lisa cannot, as a matter of law, establish the cause of action for NIED. 

 In the Opposition, Plaintiffs argue the motion should be denied as Ms. Katz has not met her 
initial burden.  Defendant argues the sole ground for Defendant’s motion for summary adjudication 
on the NIED claim is that Plaintiff Lisa was not present in the room at any of the times Genevieve 
allegedly fell.  Plaintiffs argue this is the exact same legal argument Defendant relied upon in support 
of her demurrer to Plaintiff’s NIED claim.  The demurrer was overruled.  The Court held it was 
irrelevant that Lisa was not present during the falls and Plaintiffs alleged other injury-producing 
events. In ruling on the demurrer, the Court found that Lisa has alleged that she witnessed 
Defendants’ alleged failure to monitor and assess her mother’s condition and to respond to requests 
for medical assistance and that she saw her mother in pain as a result.  (PMF #3.)  Since Defendant’s 
only ground for summary adjudication is Lisa’s lack of presence during the falls, Defendant failed to 
meet her burden and the motion must be denied. 

  The scope of the defendant’s initial burden is defined by the pleadings. (580 Folsom Assocs. 
v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 14, 18.)  “‘The purpose of a summary judgment 
proceeding is to permit a party to show that material factual claims arising from the pleadings need 
not be tried because they are not in dispute.’ [Citation.]  ‘The complaint measures the materiality of 
the facts tendered in a defendant's challenge to the plaintiff's cause of action.’ [Citation.]”  (Teselle v. 
McLoughlin (2009) 173 Cal.App.4th 156, 161.) 

    Plaintiffs argue the Court has already found Lisa’s NIED claim is based on a number of 
separate and independent custodial failures by Defendant.  Defendant has not met her initial burden 
of showing that Plaintiff’s NIED cause of action has no merit as it has not addressed these other 
injury-producing events.  As such, Plaintiffs argue the burden never shifted. 

 Even if the burden shifted, Plaintiffs argue they have produced evidence demonstrating a 
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triable issue of material fact exists as to whether she had a contemporaneous awareness of conduct 
that was causing her mother injury. Plaintiffs identifies several occasions where she alleged she 
witnessed Defendant’s failure to provide medical assistance and she observed her mother suffering 
injuries and was contemporaneously aware Defendant’s conduct, of lack thereof, was causing the 
injuries. (PMF Nos. 5-19.)  

Analysis 

 As discussed above and in the other defendants’ motions for summary adjudication, the 
pleadings frame the motion for summary adjudication.  Here, the Court has already found that 
Plaintiffs have alleged a claim of NIED based on Defendants’ failure to respond and assess her 
Genevieve’s condition, which Lisa alleges she witnessed. Defendant Katz’s motion does not address 
these issues.  “The court is authorized to grant summary adjudication only if the motion 
‘completely disposes of a cause of action.”  (Mireskandari v. Edwards Wildman Palmer LLP (2022) 77 
Cal.App.5th 247, 256-257.) The motion is denied. 

 Please see tentative rulings on ProMedica’ and Manor Care’s motions for summary 
adjudication of the Fourth Cause of Action for detailed discussion on the issue. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  PROMEDICA HEALTH SYSTEMS, INC. 
HEARING ON MOTION  FOR SUMMARY ADJUDICATION  
FILED BY:  PROMEDICA HEALTH SYSTEMS, INC. 
*TENTATIVE RULING:* 
 
ProMedica Health System, Inc.’s Motion for Summary Adjudication of the Third Cause of Action for 
Violations of Patients’ Rights under Health and Safety Code § 1430 is denied.  Defendant’s motion 
for summary adjudication of the Fourth Cause of Action for Negligent Infliction of Emotional Distress 
is denied. 
 
Background 
 
 This is an elder abuse/neglect case. Plaintiff Genevieve Carlon, an 86-year-old resident in 
Manor Care of Walnut Creek CA, LLC dba ProMedica Skilled Nursing and Rehabilitation (Rossmoor) 
from January 16, 2022, to March 2022, suffered multiple avoidable falls.  Plaintiff alleges ProMedica 
Defendants are the owners, operators, and managing agents of the long-term care skilled nursing 
facility.  According to Plaintiffs, Defendants repeatedly failed to protect its elderly residents from 
health and safety hazards through their policies and practices of understaffing the Facility.  As a result 
of their failures to protect Genevieve, she suffered serious injuries, including multifocal hemorrhage 
in her brain, a broken neck, a fractured arm, and a decline in her physical and mental health.       
 
 Plaintiff Lisa Carlon is Genevieve’s daughter and Guardian ad Litem.  Plaintiff Lisa Carlon has 
an individual cause of action for Negligent Infliction of Emotional Distress.    
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Motion  
 Pursuant to Code of Civil Procedure § 437c(f), Defendant ProMedica Health Systems, Inc. 
moves for summary adjudication of the Third Cause of Action for   Violation of Patients’ and Fourth 
Cause of Action for Negligent Inflictions of Emotional Distress. 
 
Summary Adjudication Standard 
 “A party may move for summary adjudication as to any cause of action, affirmative defense, 
or claim for damages. (Code Civ. Proc., § 437c, subd. (f)(1).) A motion for summary adjudication “shall 
proceed in all procedural respects as a motion for summary judgment.” (§ 437c, subd. (f)(2).” (Davis v. 
Kiewit Pacific Co. (2013) 220 Cal.App.4th 358, 363.)  
 
 “[F[rom commencement to conclusion, the party moving for summary judgment bears the 
burden of persuasion that there is no triable issue of material fact and that he is entitled to judgment 
as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   A moving 
defendant has two means by which to shift the burden of proof: “[1] The defendant may rely upon 
factually insufficient discovery responses by the plaintiff to show that the plaintiff cannot establish an 
essential element of the cause of action sued upon. [Citation.] [2] Alternatively, the defendant may 
utilize the tried-and-true technique of negating ('disproving') an essential element of the plaintiff's 
cause of action." (Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1598.)    
 
 "Once the [movant] has met that burden, the burden shifts to the [other party] to show that a 
triable issue of one or more material facts exists as to that cause of action." (Code Civ. Proc., § 437c, 
subd. (p)(2); Aguilar, at p. 850.) The party opposing summary judgment "may not rely upon the mere 
allegations or denials of its pleadings," but rather "shall set forth the specific facts showing that a 
triable issue of material fact exists." (Code Civ. Proc., § 437c, subd. (p)(2).) 
  

Issue 1: ProMedica Health System, Inc. argues it is entitled to summary adjudication of Plaintiff 
Genevieve Carlon’s cause of action for Violation of Patient’s Rights (California Health and Safety 
Code section 1430(b))  
  
 Health & Safety Code § 1430 provides: 

A current or former resident or patient, or the legal representative, personal 
representative, or successor in interest of a current or former resident or patient, of a 
skilled nursing facility, as defined in subdivision (c) of Section 1250, or intermediate 
care facility, as defined in subdivision (d) of Section 1250, may bring a civil action 
against the licensee of a facility who violates any rights of the resident or patient as 
set forth in Section 72527 or 73523 of Title 22 of the California Code of Regulations, 
or any other right provided for by federal or state law or regulation.    

  
 A claim for violation of patient’s rights under Section 1430(b) are properly brought against the 
licensee of a skilled nursing facility. Defendant ProMedica Health System, Inc. moves for summary 
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adjudication of the Third Cause of Action for violation of the patient’s rights pursuant to Health and 
Safety Code § 1430 on the ground ProMedica is not and was not the licensee of the skilled nursing 
facility where Plaintiff Genevieve resided.  Plaintiff resided at ProMedica Skilled Nursing and 
Rehabilitation in Walnut Creek, located at 1226 Rossmoor Parkway  (UMF No. 1 and supporting 
evidence.)  Defendant argues that it is undisputed that Manor Care of Walnut Creek CA, LLC is the 
legal entity that is the licensee of the Facility, which Plaintiffs admit is the licensee in the complaint.  
(UMF No. 2 and 5.)   Plaintiffs have not and cannot allege ProMedica is the licensee of the Facility. 
Defendant argues this cause of against ProMedica must necessarily fail.  
 
 Plaintiffs oppose the motion for summary adjudication of this cause of action on the ground 
Defendant has not met its initial burden of showing that Plaintiff’s claim under Health and Safety 
Code § 1430(b) has no merit.  Plaintiffs note ProMedica’s sole ground for summary adjudication is 
that ProMedica was not the licensee of the Facility.  This is same ground Defendant unsuccessfully 
demurred on.  (PMF No. 1.) In opposition to the demurrer, Plaintiffs argued they had alleged in 
multiple paragraphs of the complaint, that the Defendants were acting in unity of interest with the 
named licensee. This Court held, “Plaintiffs have pleaded an identity of interest under theories of joint 
venture/enterprise, alter ego, etc.”  (PMF No. 3.) 
 
 Here, Plaintiffs argue the fact that the corporate entity/owner was not the named licensee of 
the Facility is not dispositive to the Third Cause of Action for violation of patients’ rights under Health 
& Safety Code § 1430.  Under the theories of joint venture and/or alter ego, which Plaintiffs have 
plead, Plaintiff may be able to prove Defendant ProMedica’s liability for violation of patients’ rights, 
even though it is not the named licensee.  Therefore, ProMedica has not met its initial burden of 
showing Plaintiffs’ section 1430 cause of action has no merit or there’s a complete defense thereto.   
 
 Furthermore, if the Court finds Defendant ProMedica has shifted the burden, Plaintiffs argue 
they have produced evidence demonstrating the existence of a triable issue of material fact as to 
whether Defendant and the named licensee of the Facility were in fact in a single joint enterprise 
and/or alter egos of each other.  Plaintiffs argue the evidence shows Defendant ProMedica and its 
subsidiary, HCR Manor Care Services, LLC.  owned the Facility at all relevant times and exercised 
substantial operational and managerial control of the Facility.   
 
 Plaintiffs submitted the following evidence.  In 2018, Defendant ProMedica acquired HCR 
ManorCare and the HCR ManorCare related entities, including the named licensee of the Facility.  
(PMF No. 4.) Through an Administrative Support and Services Agreement between the named 
licensee of the Facility in this case and Defendant’s subsidiary, HCR Manor Care Services, LLC, HCR 
Manor Care Services, LLC provided numerous services to Defendant’s skilled nursing facilities.  (PMF 
No. 6.)  The licensee’s May 2022 MediCal Cost Report stated that the Facility’s parent organization 
was ProMedica Health Systems, Inc. (PMF 7.)  Also, per the California Department of Public Health 
file, the persons “legally responsible” for the named licensee of the Facility are the executives of 
ProMedica’s subsidiary, HCR Manor Care Services, LLC, including Martin Allen. (PMF No. 11.) In 
addition, Defendant and HCR ManorCare published an employee handbook that applied to the 
Facility, which welcomed employees at the Facility to “the ProMedica family.”  (PMF No.15.)  
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Moreover, it appears that the Facility does not independently operate its own website and shares the 
same logo as ProMedica. (PMF Nos. 19 and 21.) Plaintiffs argue shared logo and interlinked websites 
indicate a unified and centralized marketing strategy, which further evidence control by ProMedica. 
(PMF No. 22.)  The Facility is also identified by its very name as a ProMedica Facility, which indicates 
close control of the Facility by the Defendant corporate entity. (PMF No. 17.) 
 
 Additionally, Plaintiffs argue there is evidence Defendant’s owners, officers, directors, and 
executives, not the named licensee, exercised operational control of day-to-day resident care at the 
Facility.  Defendant had all the substantive and meaningful control over the monies (revenue and 
expenses).  (PMF Nos. 24 and 25.)   Defendant set the Facility’s budgets and nurse staffing levels. 
(PMF No. 27.)  
 
 Finally, Plaintiffs argues that the Court may deny the motion pursuant to Code of Civil 
Procedure § 437c(h) because Defendant has unjustifiably failed to provide substantive responses to 
Plaintiffs’ Requests for Admissions regarding joint venture, enterprise, or alter ego. (Fish Decl., ¶ 4.)  
Also, Plaintiffs have yet to secure depositions of key witnesses whose testimony would directly bear 
on the issue.  (Fish Decl., ¶5.) 
 
Analysis 
 Health and Safety Code Section 1430 is a remedial statute. “It must therefore be ‘liberally 
construed on behalf of the class of persons it is designed to protect.’ [Citation.]”   Those individuals 
are nursing care patients, ‘one of the most vulnerable segments of our population.’ (Ibid.)”  (Lemaire 
v. Covenant Care California, LLC (2015) 234 Cal.App.4th 860, 864.)  
 
 Here, despite Plaintiffs’ allegation of alter ego, and/or joint venture enterprise, Defendant 
ProMedica argues it cannot be held liable under section 1430 because it was not the licensee of the 
Facility where Plaintiff Genevieve resided. Defendant cites no authority holding that only the licensee 
can be held liable under 1430. At least one appellate court has permitted the plaintiffs to bring 
section 1430 claims against non-licensed entity.  
 
  In Shuts v. Covenant Holdco LLC (2012) 208 Cal.App.4th 609, the plaintiffs brought a class 
action against 16 separately licensed skilled nursing facilities and the interrelated business entities 
that owned and operated the skilled nursing facilities. The plaintiffs alleged defendants consistently 
and intentionally failed to provide   adequate nursing staff for its elderly and disabled residents.  The 
plaintiffs brought a claim under 1430 as well. In footnote the court noted, “Plaintiffs claim that the 
named defendants fit into two general categories: the licensees which purportedly own and operate 
the skilled nursing facilities, and the companies which own and control those licensees, directly or 
indirectly. Plaintiffs allege that there exists an “alter ego relationship between and among each of the 
Covenant Care Defendants” and “each of the acts attributable” to one facility “is also, as a matter of 
law, legally attributable” to all defendants.”  (Shuts v. Covenant Holdco LLC (2012) 208 Cal.App.4th 
609, 613, fn. 2.) 
 
 As noted above, the Complaint contains allegations of allege alter ego and joint venture 
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among the corporate entities.  “‘Under the alter ego doctrine, however, where a corporation is used 
by an individual or individuals, or by another corporation, to perpetrate fraud, circumvent a statute, 
or accomplish some other wrongful or inequitable purpose, a court may disregard the corporate 
entity and treat the corporation's acts as if they were done by the persons actually controlling the 
corporation. [Citations.] …’ [Citation.][Citation.]”   (Toho-Towa Co., Ltd. v. Morgan Creek Productions, 
Inc. (2013) 217 Cal.App.4th 1096, 1106-1107.) 
 
 “Generally, alter ego liability is reserved for the parent-subsidiary relationship. However, 
under the single enterprise rule, liability can be found between sister companies.”  (LSREF2 Clover 
Property 4, LLC v. Festival Retail Fund 1, LP (2016) 3 Cal.App.5th 1067, 108.)   “‘Under the ‘single 
business enterprise’ doctrine, separate corporations may operate with integrated resources in pursuit 
of a single business purpose.’ [Citation.] ‘The ‘single-business-enterprise’ theory is an equitable 
doctrine applied to reflect partnership-type liability principles when corporations integrate their 
resources and operations to achieve a common business purpose.’ [Citation.]” (Toho-Towa Co., Ltd. v. 
Morgan Creek Productions, Inc. (2013) 217 Cal.App.4th 1096, 1107-1108.) 
 
  Because the single business enterprise doctrine is founded on equitable principles, the 
general rule is that “the conditions under which a corporate entity may be disregarded vary according 
to the circumstances of each case.”  (Toho-Towa Co., Ltd. v. Morgan Creek Productions, Inc. (2013) 
217 Cal.App.4th 1096, 1108.) Whether the evidence has established that the corporate veil should be 
ignored is primarily a question of fact.  (Ibid.) Here, Plaintiffs have presented evidence that raises a 
triable issue of fact as to whether ProMedica and the licensee have integrated their resources and 
operations to achieve a common business purpose, and that ProMedica separate corporate form 
should be disregarded.  ProMedica’s motion for summary adjudication is denied. 
  
Issue 2: ProMedica Health System, Inc. argues it entitled to summary adjudication of issues as to 
Lisa’s Cause of Action for Negligent Infliction of Emotional Distress   
 
 The Fourth Cause of Action for Negligent Infliction of Emotional Distress is brought on behalf 
of Lisa Carlon against all Defendants.  Plaintiff Lisa alleges she witnessed Defendants’ acts and 
omissions and pleaded with Defendants’ managing agents and staff to protect her mother, 
Genevieve, but to no avail.  Plaintiff Lisa alleges she repeatedly pleaded with Defendants to provide 
information about her mother’s care.  Plaintiff Lisa alleges she knew that Defendants’ inadequate 
staffing and the failure to provide necessary care, assistance and interventions caused her mother to 
suffer indignity, humiliation, pain, and discomfort. (Complaint, ¶81.)   
 
 In Thing v. La Chusa, the Supreme Court established three mandatory requirements to state 
a claim for negligent infliction of emotional distress (NIED) under the bystander theory of recovery. To 
recover as a bystander, the plaintiff must plead and prove he or she “(1) is closely related to the injury 
victim; (2) is present at the scene of the injury-producing event at the time it occurs and is then aware 
that it is causing injury to the victim; and (3) as a result suffers serious emotional distress—a reaction 
beyond that which would be anticipated in a disinterested witness and which is not an abnormal 
response to the circumstances.” (Ra v. Superior Court (2007) 154 Cal.App.4th 142, 148.) 
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 Defendant moves for summary adjudication on the ground Lisa did not meet the 
requirements under Thing v. La Chusa.  In Thing v. La Chusa, the mother, who did not witness the 
accident where an automobile struck her child, could not recover damages from the driver for the 
emotional distress she suffered because she was not present at the scene when the accident 
occurred.  Similarly, in Bird v. Saenz (2002) 28 Cal.4th 910, the relatives could not recover for NIED 
because they were not in the operating room where the injury occurred causing their loved one to 
bleed to death. 
 
 Here, like the plaintiffs in Thing and Bird, Defendant argues Plaintiff Lisa was not present in 
the room at any time Genevieve fell at the Facility. Lisa alleges she suffered from emotional distress 
as a result of witnessing her mother, Genevieve, “suffer in injury.”   (UMF Nos. 13 and 14.)  Lisa does 
not allege she present in the room with Genevieve during any of the alleged falls.  (UMF No. 9.) Lisa 
admits that she first learned of the falls when a nurse called her.  (UMF Nos. 7-12.)  
 
 Plaintiffs oppose the motion for summary adjudication on the ground Defendant ProMedica 
has not met its initial burden.  The sole issue presented by Defendant’s motion for adjudication in its 
favor on Lisa Carlon’s NIED cause of action is the fact that Lisa was not present in the room at any of 
the times Genevieve fell. The Court has already ruled that the fact Lisa was not present in the room 
when her mother fell is irrelevant.  Defendant previously demurred to Lisa’s NIED cause of action on 
the exact same ground, which was overruled. The Court found the allegations in this case to be 
factually analogous to the those in Ochoa v. Superior Court (1985) 39 Cal.3d 159 and Keys v. Alta 
Bates Medical Center (2015) 235 Cal.App.4th 484.   
 
 Plaintiffs argue that Lisa’s claim is based on a number of separate and independent custodial 
failures by Defendant, such as Defendant ignoring its obligations to provide custodial care and to 
implement Genevieve’s care plans to prevent avoidable injuries.  Therefore, it is immaterial that Lisa 
was not in the room at the times her mother fell. Since Lisa’s absence from the room during 
Genevieve’s falls is Defendants’ sole ground for this motion, Plaintiffs argue Defendant has not met its 
initial burden and has not shifted the burden to Plaintiffs to raise a triable issue of fact. 
 
 Plaintiffs further argue that assuming Defendant met its initial burden, Plaintiffs have 
produced evidence demonstrating a triable issue of material as to whether Lisa was 
contemporaneously aware of conduct that was causing her mother’s injury. Lisa argues she has 
produced evidence to support her allegations that she witnessed her mother suffer injury and 
experience indignity and pain, as a direct result of the failure of Defendant to provide care, which 
resulted in her mother suffering injuries. For example, Lisa went to the Facility after one of her 
mother’s falls. (PMF No. 39.)  Lisa understood that her mother needed immediate medical attention.  
(PMF No. 40.)  She repeatedly requested staff to provide x-rays, which were not provided, as she 
watched her mother suffer in pain. (PUMF No. 41.) Lisa observed the staff at the Facility failing to 
provide necessary care to her mother, which she contemporaneously perceived as causing her 
mother injury. (PMF No. 42.)  
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 On other occasions, Lisa witnessed and understood that lack of adequate staffing at the 
Facility was causing her motion to suffer.  For example, she witnessed occasions where Genevieve 
was left waiting for assistance with toileting, transfers, eating, and other activities of daily living, (PMF 
No. 43.)  On one visit, Lisa found her mother sitting naked – except for a soiled diaper and a sheet 
draped over her – in a chair in the hallway at the Facility.  (PMF No. 44.) Lisa found her mother 
similarly situated on other occasions. (PMF No. 47.) Lisa also observed Defendants failure to have 
certain interventions to prevent falls, which she pleaded with the Facility to provide that were not put 
in place.  (PMF Nos. 50 and 51)  To Lisa’s knowledge the staff at the Facility was failing to provide 
necessary care to her mother, which she observed and was contemporaneously aware was causing 
her mother distress and injury.  
 
Analysis 
 “A claim of negligent infliction of emotional distress is not an independent tort but the tort of 
negligence to which the traditional elements of duty, breach of duty, causation, and damages apply.” 
(Wong, supra, 189 Cal.App.4th at p. 1377.) (Belen v. Ryan Seacrest Productions, LLC (2021) 65 
Cal.App.5th 1145, 1165.) “[T]he award for NIED simply reflects society's belief that a negligent actor 
bears some responsibility for the effect of his conduct on persons other than those who suffer 
physical injury.”  (Thing v. La Chusa (1989) 48 Cal.3d 644, 667.)   
 
 The Court recently overruled ProMedica’s demurrer, based on the same argument Defendant 
has set forth in the motion for summary adjudication—that Plaintiff Lisa cannot state a cause of 
action for NIED because she was not present during the falls.  The demurrer which was overruled 
because Lisa’s NIED claim was premised, in part, on a failure to provide medical care and assistance.  
In support of Plaintiff’s opposition to the demurrer, Plaintiff argues the allegations in the complaint 
were more analogous those in Ochoa.  In Ochoa, it was held that the parent of deceased child 
adequately pleaded a cause of action for NIED where parent observed her child suffer severe fever, 
hallucinations, complaints of excruciating pain, coughing up blood and other apparent symptoms 
while the doctors for the county failed to respond to parent's pleas for medical intervention. 
 
   The primary issue in Ochoa was whether the parents could state a cause of action under 
Dillon v. Legg (1968) 68 Cal.2d 728, where the injury was not the result of a brief and sudden 
occurrence viewed contemporaneously by the plaintiff.  (Ochoa v. Superior Court (1985) 39 Cal.3d 
159, 167.)  The court in Ochoa began its analysis with foreseeability.  The chief element in 
determining whether defendant owes a duty or an obligation to plaintiff is the foreseeability of the 
risk.  ‘Because it is inherently intertwined with foreseeability such duty or obligation must necessarily 
be adjudicated only upon a case-by-case basis.’ [Citation.]”  (Ochoa v. Superior Court (1985) 39 Cal.3d 
159, 166.) 

In determining . . . whether defendant should reasonably foresee the injury to 
plaintiff, or, in other terminology, whether defendant owes plaintiff a duty of due 
care, the courts will take into account such factors as the following: (1) Whether 
plaintiff was located near the scene of the accident as contrasted with one who was a 
distance away from it. (2) Whether the shock resulted from a direct emotional impact 
upon plaintiff from the sensory and contemporaneous observance of the accident, as 
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contrasted with learning of the accident from others after its occurrence. (3) Whether 
plaintiff and the victim were closely related, as contrasted with an absence of any 
relationship or the presence of only a distant relationship. 
 

(Ochoa v. Superior Court (1985) 39 Cal.3d 159, 166.) 
 
 “‘The evaluation of these factors will indicate the degree of the defendant's foreseeability: 
obviously defendant is more likely to foresee that a mother who observes an accident affecting her 
child will suffer harm than to foretell that a stranger witness will do so. Similarly, the degree of 
foreseeability of the third person's injury is far greater in the case of his contemporaneous 
observance of the accident than that in which he subsequently learns of it….’ [Citation.]” (Ochoa v. 
Superior Court (1985) 39 Cal.3d 159, 166.) 
 
 The court found Ms. Ochoa “was aware of and observed conduct by the defendants which 
produced injury in her child. She was aware of the fact that her child was in need of immediate 
medical attention. To her knowledge the defendants had failed to provide the necessary care.” 
(Ochoa v. Superior Court (1985) 39 Cal.3d 159, 169-170.) 
 
 The court in Ochoa stated that the factors in Dillon were merely guidelines in assessing 
whether the plaintiff is a foreseeable victim.  The court found the mother stated a cause of action for 
NIED: “We are satisfied that when there is observation of the defendant's conduct and the child's 
injury and contemporaneous awareness the defendant's conduct or lack thereof is causing harm to 
the child, recovery is permitted.” (Ochoa v. Superior Court (1985) 39 Cal.3d 159, 170.) 
 
 Here, Defendant ProMedica focuses on the fact that Plaintiff Lisa was not present in the room 
when her mother fell.  “As the Supreme Court stated the rule in Thing, the plaintiff must be 'present 
at the scene of the injury-producing event at the time it occurs and . . . then aware that it is causing 
injury to the victim . . . .' [Citation.]”  (Bird v. Saenz (2002) 28 Cal.4th 910, 918.)  However, Plaintiffs’ 
allegations in the complaint are broader than just injuries resulting from the fall.  Plaintiffs allege her 
mother suffered injuries from Defendant’s failure to provide medical attention following the falls and 
at other times where Lisa alleges she witnessed injuries to her mother.  (PUMF Nos. 40-42.)   
 
 In Ochoa, the mother knew her child needed immediate medical attention. To her knowledge 
the defendants had failed to provide the necessary care. Here, Plaintiffs have made similar allegations 
that Defendant’s motion failed to address.   In its ruling on ProMedica’s demurrer, the Court found: 
“[T]hat Lisa had alleged contemporaneous understanding of conduct that was causing her mother 
injury. The fact that Plaintiffs do not allege that Lisa was present when her mother fell is not relevant 
as that is not the alleged injury-producing event in this cause of action. Rather, it is the failure to 
respond and assess, which Lisa alleges she witnessed. These are "not necessarily hidden from the 
understanding awareness of layperson." (Bird, supra, 28 Cal.4th at 919-920.)   
 
 Although the Court’s ruling on the demurrer was limited to “pleading purposes,” the 
pleadings frame the issues on summary judgment. (Dang v. Smith (2010) 190 Cal.App.4th 646, 654.) 
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“[O]n summary judgment motions the function of the pleadings is to test the ‘materiality of the facts 
tendered in a defendant's challenge to the plaintiff's cause of action.’ [Citation.]”  (Lee v. Bank of 
America (1994) 27 Cal.App.4th 197, 216.) Defendant’s present motion does not address the other 
injury-producing event[s] (failures to provide medical assistance) alleged in the complaint.  It does not 
test the facts of Plaintiff’s complaint. “A summary judgment may not be granted when the moving 
party has failed to “refute [a] tenable pleaded theor[y].” (Teselle v. McLoughlin (2009) 173 
Cal.App.4th 156, 161-162.)  Defendant has not met its burden of demonstrating there are no triable 
issues of material as to whether Lisa can state a cause of action for NIED.     The motion for summary 
adjudication is therefore denied. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  PROMEDICA HEALTH SYSTEMS, INC. 
HEARING ON MOTION FOR SUMMARY ADJUDICATION  
FILED BY:  MANOR CARE OF WALNUT CREEK, CA, LLC 
*TENTATIVE RULING:* 
 
Defendant Manor Care of Walnut Creek CA, LLC dba ProMedica Skilled Nursing and Rehabilitation 
(Rossmoor) (“MCWC”) motion for summary adjudication of the Fourth Cause of Action for Negligent 
Infliction of Emotional Distress (“NIED”) is denied.   
 
 Background 
  Plaintiff Genevieve Carlon brings this action for elder abuse, negligence, and violation of 
patient’s rights.  Plaintiff Lisa Carlon is the daughter and duly appointed Guardian ad Litem of Plaintiff 
Genevieve Carlon.  Plaintiff Lisa Carlon brings a claim for negligent infliction of emotional distress. 

 On January 16, 2022, 86-year-old Genevieve Carlon was admitted to the Facility located at 
1226 Rossmoor Parkway, Walnut Creek, California.  Genevieve was admitted to the Facility for 
rehabilitation following a hospitalization for a fall.  Plaintiff Genevieve had various illnesses including, 
obstructive pulmonary disease, atrial fibrillation, she had a cardiac pacemaker, and that she was at 
risk for further falls due to unstable standing balance, hearing impairment and legal blindness.  During 
her residency at the facility from January 16, 2022, to March 2, 2022, Genevieve Carlon, suffered four 
or more unwitnessed falls, resulting in severe injuries.     

 
Motion 

 Defendant Manor Care of Walnut Creek CA, LLC dba ProMedica Skilled Nursing and 
Rehabilitation (Rossmoor) (“MCWC”) moves for summary adjudication of the Fourth Cause of Action 
for Negligent Infliction of Emotional Distress (“NIED”).  Defendant seeks adjudication on the ground 
Plaintiff cannot establish the claim against MCWC based on the undisputed facts. Plaintiff Lisa cannot 
establish her presence at the injury-producing event at the time it occurred. 
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Summary Adjudication Standard 
 “A party may move for summary adjudication as to any cause of action, affirmative defense, 
or claim for damages. (Code Civ. Proc., § 437c, subd. (f)(1).) A motion for summary adjudication “shall 
proceed in all procedural respects as a motion for summary judgment.” (§ 437c, subd. (f)(2).”(Davis v. 
Kiewit Pacific Co. (2013) 220 Cal.App.4th 358, 363.)  
 
 Summary adjudication is appropriate one or more causes of action or claims for damages is 
meritless. (CCP §437c(f)(1).) A cause of action has no merit if “[o]ne or more of the elements of the 
cause of action cannot be separately established, even if that element is separately pleaded.” (CCP 
§437c(o).) 
 
Issue 1:  Defendant argues that based on the undisputed facts, Lisa cannot establish a valid claim 
for negligent infliction of emotional distress against MCWC. 
 
 Defendant argues Plaintiff cannot meet the requirements for stating a cause of action for 
NIED as outlined in Thing v. La Chusa (1989) 48 Cal.3d 644.  A plaintiff asserting a cause of action for 
NIED must observe the negligently inflicted injury of a third person, must be a close relative of the 
injured person, and must have been present at the injury-producing event at the time it occurs and is 
then aware that is causing injury to the victim. (Thing v. La Chusa (1989) 48 Cal.3d 644, 667-668.)  And 
the plaintiff must have suffered “serious emotional distress.”  Defendant maintains neither of the 
requirements are met based on Lisa’s allegations. 
 
 Here, Lisa was not present in the room at any time Genevieve fell.  (UMF Nos. 2-9).  Lisa 
learned of the falls through the nurses at the Center.  (UMF Nos. 8 and 9.)  Defendant argues Lisa’s 
claims fails as a matter of law.   
 
 Plaintiff opposes the motion on the ground Defendant has not met its initial burden of 
establishing that no evidence exists to support Plaintiff’s NIED claim as a matter of law.  The party 
moving for summary judgment or adjudication has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 849-850.) The scope of the defendant’s initial burden is defined by 
the pleadings. (580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 14.)  
 
 Defendant’s sole ground for summary adjudication is Lisa was not present during the falls. 
Plaintiffs note this is the exact same legal argument made in support of the demurrer, which was 
overruled. The Court agreed the allegations in this case are similar to those in Ochoa v. Superior Court 
(1985) 39 Cal.3d 159 and Keys v. Alta Bates Medical Center (2015) 235 Cal.App.4th 484.  This Court 
has already ruled that the fact that Plaintiff was not present when her mother fell is irrelevant to 
Plaintiff's NIED claim, because Plaintiff’s NIED was based on Defendant’s multiple failures to provide 
custodial care to Genevieve Carlon that Plaintiff witnessed and was contemporaneously aware were 
causing injuries to her mother. (PMF No.3.) Lisa’s claim is based on a number of independent 
custodial failures, which the motion for summary adjudication does not address.  For this reason, 
Plaintiffs argue that Defendant has not met its initial burden. 
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 However, assuming Defendant shifted the burden, Plaintiffs argue they have produced 
evidence demonstrating a triable issue of material fact exists as to whether Lisa had a 
contemporaneous awareness of conduct that was causing her mother injury. After her mother’s fall, 
Plaintiff went to Facility.  While there, it was Lisa’s understanding that her mother needed immediate 
medical attention and she repeatedly asked for x-rays, but she was only told by the staff that they 
would “let the doctor know.” (PMF No. 6.)  The next day the doctor had not visited her mother.  (PMF 
No. 7.)  Plaintiff gives several other examples of the Facility failing to provide necessary care to her 
mother, where Lisa observed the condition and was contemporaneously aware that Defendant’s 
conduct was causing her mother injury.  (PMF Nos. 8-19.) 
 
 Plaintiffs argue Lisa observed the conduct of Defendant and her mother’s resulting injuries, 
and was contemporaneously aware that Defendant’s conduct, or lack thereof, was causing harm to 
her mother at the Facility as set forth herein, which is sufficient for purposes of an NIED cause of 
action against Defendant. Plaintiffs argue they have produced evidence demonstrating a triable issue 
of material fact exists as to whether Lisa was present at the injury-producing events at the time they 
occurred and was then aware they were causing injury to her mother. As such, Defendant is not 
entitled to summary adjudication of Plaintiff’s NIED claim as a matter of law. 
 
Analysis 
 As the moving party, Defendant bears the burden of persuasion that there is no genuine issue 
of material fact and that it is entitled to judgment as a matter of law. (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 845.)  Defendant has not met its burden.  “[O]n summary judgment 
motions the function of the pleadings is to test the ‘materiality of the facts tendered in a defendant's 
challenge to the plaintiff's cause of action.’ [Citation.]”  (Lee v. Bank of America (1994) 27 Cal.App.4th 
197, 216.)  Here, Defendant’s sole basis for summary adjudication in its favor was Lisa was not in the 
room during the falls.  Plaintiffs have produced evidence of other incidents of injury-producing events 
that Defendant failed to address in the motion.  “A summary judgment may not be granted when the 
moving party has failed to “refute [a] tenable pleaded theor[y].” (Teselle v. McLoughlin (2009) 173 
Cal.App.4th 156, 161-162.)  Plaintiffs   produced evidence of injury-producing events, other than the 
unwitnessed falls suffered by her mother.  Plaintiffs presented sufficient evidence to raise a triable 
issue of material fact exists as to whether Lisa was present at the injury-producing events at the time 
they occurred and was then aware they were causing injury to her mother.  For this reason, the 
MCWC’s motion for summary adjudication is denied. 

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  01/09/2023 
 

 

15 

 

 
    

5. 9:00 AM CASE NUMBER:  C22-01283 
CASE NAME:  CAITLYN USHER  VS.  PRIME GROUP LLC 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT  
FILED BY:  CAITLYN USHER 
*TENTATIVE RULING:* 
 
The Court grants leave to file second amended complaint. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  C22-01745 
CASE NAME:  ANTHONY ASTONE  VS.  GLOBAL MORTGAGE GROUP, LLC 
HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE  
FILED BY:  PNC BANK, N.A. 
*TENTATIVE RULING:* 
 
Counsel Heryka R. Knoespel’s application to appear as counsel pro hac vice is granted. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON SUMMARY MOTION  
FILED BY:  DIEDE CONSTRUCTION, INC. 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 1/30 at 9:00 a.m. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON SUMMARY MOTION  
FILED BY:  RDR BUILDERS, LP 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 1/30 at 9:00 a.m. 
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9. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON SUMMARY MOTION  
FILED BY:  HKIT ARCHITECTS 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 1/30 at 9:00 a.m. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON SUMMARY MOTION 
FILED BY:  LINES OF INTEGRITY CAULKING & SEALANTS 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 1/30 at 9:00 a.m. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON JOINDER IN SUMMARY MOTION 
FILED BY:  MILLBRAE GLASS, LTD. 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this motion to 1/30 at 9:00 a.m. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-00796 
CASE NAME:  SCOTT  VS.  KWONG 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY:  CALIFORNIA TD SPECIALISTS 
*TENTATIVE RULING:* 
 
In the present case Plaintiff Scott lacks standing to bring a cause of action arising out of the 
agreement between Eurisko Development LLC and FCI Lender Services, Inc and California TD 
Specialists.  The demurrer is sustained without leave to amend as to Plaintiff Scott with respect to 
the first, fourth, sixth, seventh, and eighth causes of action for failing to state a cause of action.  
Additionally, the demurrer is sustained without leave to amend as to Plaintiff Scott with respect to 
the negligence cause of action for failing to state a cause of action. 
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13. 9:00 AM CASE NUMBER:  MSC20-02192 
CASE NAME:  CARMEN ALMQUIST  VS.  RICHARD MOORE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL FOR CARMEN ALMQUIST  
FILED BY:  (Attorney For) CARMEN O. ALMQUIST 
*TENTATIVE RULING:* 
 
Hearing required. 

  
 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY:  DEFENDANTS 
*TENTATIVE RULING:* 
 
Defendants filed one motion with three requests on October 21, 2022: a motion for judgement 

notwithstanding the verdict, a motion to vacate the judgment and a motion for new trial.  The Court 

denied Defendants’ motion for a judgement notwithstanding the verdict and their motion for new 

trial as untimely filed in an order filed on December 28, 2022.  That order did not specifically address 

the motion to vacate the judgment pursuant to Code of Civil Procedure section 663.  A motion to 

vacate the judgment must be filed within 15 days of the date of mailing of the notice of entry of the 

judgment.  (Code of Civil Procedure section 663a.)  The notice of entry of judgment was mailed on 

September 28, 2022.  The motion to vacate the judgment was filed on October 21, 2022 – more than 

15 days after the notice of entry of judgment was filed. 

The motion to vacate judgment is therefore denied as untimely. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-01709 
CASE NAME:  AGUILAR  VS.  AAA 
HEARING ON DEMURRER TO 2nd AMENDED COMPLAINT  
FILED BY:  AAA NORTHERN CALIFORNIA, NEVEDA, & UTAH 
*TENTATIVE RULING:* 
 
Plaintiff alleges she fell as exiting a tow truck operated by AAA. No details or information is contained 
in the complaint evidencing how AAA is responsible for her fall. As such, the demurrer is granted with 
leave to amend for failing to state a cause of action. Any amended complaint shall be filed no later 
than 1/17/2023. 
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16. 9:00 AM CASE NUMBER:  MSC21-01762 
CASE NAME:  BALOG  VS.  MURRAY 
HEARING ON MOTION REQUIRING PLAINTIFF TO FURNSIH BOND  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Motion moot.  Notice of conditional settlement of entire case filed on 11/18/2022. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC21-01910 
CASE NAME:  STACY GIBBONS  VS.  THE COUNTY OF CONTRA COSTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  EAST BAY REGIONAL PARK DISTRICT 
*TENTATIVE RULING:* 
 
Motion moot.  Judgment entered on 12/13/2022. 
 

 

  

    

18. 9:00 AM CASE NUMBER:  MSC21-02349 
CASE NAME:  TAYLOR  VS.  AMAZON 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT  
FILED BY:  TRIEANA M. ORDONIA 
*TENTATIVE RULING:* 
 
Before the Court is Defendant/Cross-Complainant/Cross-Defendant Trieana M. Ordonia’s (“Cross-

Complainant”) Motion for Leave to File a Cross-Complaint against Damien Sean Lamont Ross.  

Procedural Background  

This matter pertains to a multi-vehicle accident that occurred on October 23, 2020 on the 

Westbound 80 Freeway in Hercules, California. Plaintiffs filed the initial Complaint on October 23, 

2020, naming, among others, Defendant Damien Sean Lamont Ross (“Defendant Ross”) and Cross-

Complainant Ms. Ordonia. Cross-Complainant filed an answer to the Complaint on January 24, 2022. 

On February 22, 2022, Cross-Complainant filed a motion for leave to file a cross-complaint against 

Defendants Sokolovski and Espinoza for indemnity. That unopposed motion was granted on April 25, 

2022. Cross-Complainant’s cross-complaint was then filed on June 13, 2022. 

Thereafter, on September 26, 2022, without seeking leave of court, Cross-Complainant filed a second 

Cross-Complaint against Defendant Ross and the Estate of Verenice Hernandez Torres for indemnity. 

On September 27, 2022, counsel for Defendant Ross informed Cross-Complainant’s counsel that the 

filing of the Cross-Complaint was improper without leave of Court, and the Cross-Complainant would 

need to file a motion for leave to file the Cross-Complaint.  
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Cross-Complainant filed the instant motion, seeking leave to file a cross-complaint against Defendant 

Ross only, on October 24, 2022. It is worth noting that Cross-Complainant did not seek leave to file 

her cross-complaint against the Estate of Verenice Hernandez Torres (the “Estate”). Although the 

Cross-Complaint against the Estate was also improper, the Estate filed an answer to Cross-

Complainant’s cross-complaint on November 3, 2022.  

Analysis  

In accordance with Code of Civil Procedure § 428.10(b), a party may file a cross-complaint asserting 

any cause of action “arising out of the same transaction, occurrence, or series of transactions or 

occurrences as the cause brought against him.” Here, it is undisputed that the proposed cross-

complaint meets this standard. If a cross-complaint is filed before or at the same time as the answer, 

it may be done without leave of court. (CCP § 428.50(a).)  

Code of Civil Procedure § 426.50 provides:  

A party who fails to plead a cause of action subject to the requirements of this article, 

whether through oversight, inadvertence, mistake, neglect, or other cause, may apply 

to the court for leave to amend his pleading, or to file a cross-complaint, to assert 

such cause at any time during the course of the action. The court, after notice to the 

adverse party, shall grant, upon such terms as may be just to the parties, leave to 

amend the pleading, or to file the cross-complaint, to assert such cause if the party 

who failed to plead the cause acted in good faith. This subdivision shall be liberally 

construed to avoid forfeiture of causes of action. 

In interpreting this statute, the First District Court of Appeal has held that a “motion to file a cross-

complaint at any time during the course of the action must be granted unless bad faith of the moving 

party is demonstrated” and that factors “such as oversight, inadvertence, neglect, mistake or other 

cause, are insufficient grounds to deny the motion unless accompanied by bad faith.” (Silver Orgs. v. 

Frank (1990) 217 Cal.App.3d 94, 99.)  

“‘Bad faith’ is defined as ‘[t]he opposite of good faith,’ generally implying or involving actual or 

constructive fraud, or a design to mislead or deceive another, or a neglect or refusal to fulfill some 

duty or some contractual obligation, not prompted by honest mistake …, but by some interested or 

sinister motive[,] … not simply bad judgment or negligence, but rather … the conscious doing of a 

wrong because of dishonest purpose or moral obliquity; … it contemplates a state of mind 

affirmatively operating with furtive design or ill will.’” (Silver Orgs. 217 Cal.App.3d at 99 quoting Pugh 

v. See’s Candies, Inc.  (1988) 203 Cal.App.3d 743, 764.) Section 426.50 “expressly disallows” denial of 

a motion on a mere showing of neglect, inadvertence, or oversight. (Id. at 101.) 

 Analysis 

Cross-complainant asserts that she failed to include Mr. Ross in the original cross-complaint because 
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her counsel was not fully aware of all of the relevant facts, and it took time to review the file and 

determine that Mr. Ross should have also been included in the cross-complaint for indemnity. After 

making this determination, counsel promptly filed the new cross-complaint adding the two additional 

Defendants. As noted by Cross-Complainant, discovery has only recently commenced and no 

depositions have taken place. (Leos Declaration ¶ 6.) In addition, there is no trial date scheduled.  

Despite the fact that it appears all the other parties in this action have cross-complained against each 

other for indemnity, Mr. Ross argues that Cross-Complainant should not be allowed to assert a claim 

for indemnity against him because the cross-complaint is untimely. Plaintiff cites a number of cases 

that do not pertain to a motion for leave to file a cross-complaint under section 428.50, but instead 

pertain to situations where a party was seeking leave to amend under different statutes and 

conditions. (See Falcon v. Long Beach Genetics, Inc. (2014) 224 Cal.App.4th 1263 where plaintiff made 

an oral motion for leave to amend during the summary judgment hearing; A.N. v. County of Los 

Angeles (2009) 171 Cal.App.4th 1058 pertaining to a request for leave to amend under CCP § 474 to 

add a “Doe” defendant; Demetriades v. Yelp, Inc. (2014) 228 Cal.App.4th 294 concerning a motion for 

leave to amend to add a new plaintiff under CCP 473.) None of these authorities assist Mr. Ross, nor 

show that Silver Orgs. should not be followed. 

Mr. Ross argues that the proposed cross-complaint “would add significant complication and delay to 

an already complicated matter,” but does not explain how this would be the case. As noted above, it 

appears that all the other parties have cross-claimed against each other for indemnity. As the trier of 

fact would necessarily need to determine all the different layers of fault, it is unclear how allowing a 

claim for indemnity between Cross-Claimant and Mr. Ross would “add significant complication” to 

this matter. In addition, Mr. Ross does not make any attempt to show that Cross-Complainant has 

acted in bad faith in filing the instant motion.   

Based on the above, Plaintiff’s Motion for Leave to file the Cross-Complaint attached as Exhibit A to 
Cross-Complainant’s Motion is granted. Plaintiff shall file the Cross-Complaint by close of business 
Friday, January 13, 2023. 

 
 

  

    

19. 9:00 AM CASE NUMBER:  MSC22-00188 
CASE NAME:  PERUMAL  VS.  MAYARI DEVELOPMENT 
HEARING ON MOTION OR PRELIMINARY INJUNCTION  
FILED BY:  HENRY R. ORTIZ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Henry Ortiz’s Motion for a Preliminary Injunction.  

Procedural Background 

On February 2, 2022, Plaintiffs filed the Complaint in this matter relating to Plaintiffs’ purchase of a 
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residential property in Pleasant Hill, California and alleged violation of the standards for residential 

construction in violation of Civil Code §§ 896 and 897. On March 30, 2022, Defendants Mayari 

Development, LLC and Margarita Veronica Blanco, individually and as trustee of the Margarita 

Veronica Blanco-Ortiz Trust (“Defendants”) filed a petition to compel arbitration. Thereafter, on 

April 14, 2022, a default was entered as to Defendant Henry Ortiz (“Mr. Ortiz.”) 

On May 18, 2022, the Court granted Defendants’ Petition, and order the Parties to submit the matter 

to arbitration. The matter was also stayed pending the resolution of the arbitration (Code Civ. Proc. 

§ 1281.2(c).) A Notice of Stay was served by Defendants’ counsel and filed on June 15, 2022. Notably, 

at that time, Mr. Ortiz was in default and was not served with the Notice of Stay. 

On September 26, 2022, Mr. Ortiz filed a Motion to Set Aside Default. Plaintiffs filed a statement of 

non-opposition on October 17, 2022. The Court granted the motion to set aside default on 

October 31, 2022. In that order, the Court noted that Mr. Ortiz failed to attach a proposed answer at 

the time he filed the motion, but excused the oversight because the “case is currently stayed, pending 

binding arbitration,” and granting the motion would allow Mr. Ortiz “to participate in arbitration.”  

On November 3, 2022, Mr. Ortiz filed the instant motion for a preliminary injunction. The aim of the 

motion appears to be to require all the Parties to participate in a single arbitration, so all matters will 

be resolved in a single proceeding.   

Plaintiff notes in opposition that the arbitration which the Parties had agreed to attend was 

scheduled to commence on January 17, 2023. However, on December 14, 2022, there was a status 

conference with the parties and the arbitrator wherein Defendants purportedly waived their right to 

arbitration. And Defendants’ attorney noted he had been relieved as counsel. As such, the arbitration 

hearing scheduled for January 16, 2023 was cancelled. (Rojas Decl., ¶22, Ex. K.) It is worth noting that, 

along with the opposition to this motion, Plaintiffs also filed a motion for relief from stay based on the 

cancellation of the arbitration. (That matter is scheduled to be heard on March 6, 2023.)  

Standard 

Generally, the ruling on an application for preliminary injunction rests in the sound discretion of the 
trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) In deciding whether to 
issue a preliminary injunction, a court must weigh two “interrelated” factors: (1) the likelihood that 
the moving party will ultimately prevail on the merits and (2) the relative interim harm to the parties 
from issuance or nonissuance of the injunction. (Butt v. State of California (1992) 4 Cal. 4th 668, 677-
678.) This determination is made on a sliding-scale such that “the greater the plaintiff’s showing on 
one, the less must be shown on the other to support an injunction.” (Id. at 678.) “However, ‘[a] trial 
court may not grant a preliminary injunction, regardless of the balance of interim harm, unless there 
is a possibility that the plaintiff would ultimately prevail on the merits of the claim.” (Ibid.)  

The burden is on the moving party to show all elements necessary to support issuance of a 
preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal. 4th 1452, 1481.) 

“The power to issue preliminary injunctions is an extraordinary one and should be exercised with 
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great caution and only where it appears that sufficient cause for hast action exists.” (West v. Lind 
(1960) 186 Cal.App.2d 563, 565.) They should only be issued when there is a “clear showing that the 
threatened and impending injury is great and can be averted only by injunction.” (Western 
Electroplating Co. v. Henness (1959) 172 Cal.App.2d 278, 283.)  

The general purpose of a preliminary injunction is to preserve the status quo until a final 
determination of the merits of the action. (Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528.) 

Mr. Ortiz has failed to show that he is likely to prevail on the merits, nor that there would be any 
harm to him if the injunction is not issued. Based on Plaintiff’s declaration, it appears that the 
arbitration previously scheduled for January 17, 2023, has been cancelled. As such, there is no 
likelihood of harm or inconsistent rulings.  

Given the above, Mr. Ortiz’s request for a preliminary injunction is denied. 

 
 

  

    

20.   9:00 AM CASE NUMBER:  N22-1525 
CASE NAME:   CLAIM OF JOSUE CORTEZ 
HEARING ON MINOR'S COMPROMISE 
*TENTATIVE RULING:* 
 
The Court approves the minor’s compromise. 

 
 

  

    

21. 9:00 AM CASE NUMBER:  N22-1685 
CASE NAME:  JINGHUI XU  VS.  MELVINDER GILL 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  MELVINDER GILL 
*TENTATIVE RULING:* 
 
The demurrer is overruled.  Defendant shall file an answer no later than January 13, 2023. 

 
 

  

    

22. 9:00 AM CASE NUMBER:  N22-1700 
CASE NAME:  PROSPERO DITO REVOCABLE TRUST  VS.  IGLESIA DE JESUSCRISTO RESTAURACION 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  IGLESIA DE JESUSCRISTO RESTAURACION 
*TENTATIVE RULING:* 
 
The demurrer is overruled.  Defendant shall file an answer no later than January 13, 2023. 

 
 

  


